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counter-statement or the case 

In February. 1938, the appellant, after conviction as indicted 
of murder in the second degree, was sentenced in the District 
Court of the United States for the District of Columbia to im¬ 
prisonment for life. In July 1943, the appellant, being at that 
time confined in the Medical Center at Springfield, Missouri, a 
federal institution for prisoners suffering from mental illness,1 
swore there to a petition for habeas corpus, naming as respon¬ 
dents “Francis Biddle, Attorney General of the United States, 
or any of his authorized representatives,” and “Dr. 0. H. Cox, ' 
Superintendent, Medical Center, Springfield, Missouri.” This 
petition was sent by mail for filing in the District Court of the 
United States for the District of Columbia. With it were the 
necessary papers for a filing without prepayment of costs, and 

118 U. S. C. 871 authorized the establishment of such an institution. 
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the District Court permitted it to be filed but declined to issue 
the writ of habeas corpus as prayed. This appeal, also allowed 
without payment of costs, is from that order denying the writ. 
The appellant, represented by assigned counsel, asserts in this 
Court that the District Court of the United States for the Dis¬ 
trict of Columbia had jurisdiction although the prisoner is con¬ 
fined outside the District of Columbia; that the petition stated 
grounds for release; and that the District Court should have 
exercised its jurisdiction and granted the writ or at least should 
have appointed an attorney to represent the appellant in the 
court below on the question of jurisdiction. The appellee de¬ 
fends the action of the court below on the sole ground that the 
case was one where the District Court should not assume juris¬ 
diction because the appellant is confined in Missouri in the im¬ 
mediate custody of the respondent, Dr. O. H. Cox, Warden of 
the Medical Center at Springfield, and the courts in Missouri 
are open to the appellant. 

The facts are as follows: The appellant was indicted for mur¬ 
der in the second degree on August 11,1937. After his motion 
to quash the indictment was overruled, he pleaded not guilty on 
December 17,1937. The trial, beginning on January 25, 1938, 
and ending on January 28,1938, resulted in a verdict of guilty of 
murder in the second degree. The appellant filed a motion for 
a new trial, but this motion was overruled and on .February 11, 
1938, the appellant was sentenced to imprisonment in the peni-' 
tentiary for life (Appellant’s App. page 9). On July 21,1943, 
the appellant swore before a notary public in Springfield, Mis¬ 
souri (Appellant’s App. page 7) to a petition (Id. pages 1-8) for 
writ of habeas corpus. He named as respondents the Attorney 
General “or any of his authorized representatives” and Dr. 0. 
H. Cox, Superintendent of the Medical Center, Springfield, 
Missouri (Appellant’s App. page 1). This petition was re¬ 
ceived and permitted to be filed, and was filed in the District 
Court of the United States for the District of Columbia on 
July 28,1943 (Appellant’s App. page 9). The petition contains 
many citations of authorities and irrelevant legal conclusions 
but also contains the following allegations of a factual nature: 

the petitioner is restraint of his liberty in the above 
stated case: because the petitioner was tried and con- 



victed on the testimony of false witnesses. The Gov¬ 
ernment well-knowing that the witnesses were false 
because she made two different affidavits. 

the petitioner was first arrested March 3, 1936:'and 
held under investigation and was released, on March 6, 
1936: the other co-defendant was released on March 4, 
1936: In connection with the above case aforesaid: 
and on June 8,1937, he was again arrested on the same 
charge. * * * 

the witness for the Government was a user of narcotic 
drugs: better known as cocaine or coke: to practice or 
make Habitual of using of cocaine or narcotic drugs: 
therefore, the petitioner could not possibly have ob¬ 
tained a fair an impartial trial after being confronted 
with such witness of that kind. The witness is known to 
have a bad reputation. She is a narcotic user: and 
alcoholic: and has a police record equal to any tele¬ 
phone directory of New York City. The witness for 
the Government was under the influence of narcotic 
drugs while testifying at the trial. Such testimony 
should have been over-ruled and set aside as nullity the 
state of having no legal force: the petitioner was de¬ 
nied the right to appeal from the order of judgment 
entered by the District Court of the United States for 
the District of Columbia. * * * 

The petition contains other statements of fact more or less 
repetitious of what has been quoted. The Court refused to 
issue the writ (Appellant’s App. page 9). Thereafter, the ap¬ 
pellant requested that he be allowed to appeal (Appellant’s 
App. page 10) and his request was granted, the District Court 
permitting him to prosecute an appeal without prepayment of 
costs (Appellant’s App., page 14). 

SITIOIABY OF ABGTJJEENT 

The appellee defends the action of the lower court* on the 
sole ground that the facts stated in the petition did not re¬ 
quire the lower court to assume jurisdiction. Appellee be¬ 
lieves that it is unnecessary to consider whether or not the 
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District Court of the United States for the District of Colum¬ 
bia is without jurisdiction in any case to issue a writ of ha¬ 
beas corpus on the petition of one confined in a federal insti¬ 
tution outside the District of Columbia as distinguished from 
an institution of the District of Columbia such as Occoquan. 
The appellee also believes that it is unnecessary to consider on 
this appeal whether the petition aside from the question of 
the exercise of jurisdiction, stated facts that called for the is¬ 
suance of a wTit of habeas corpus or for the issuance of a rule 
to show cause, or for other or further action by the District 
Court. If, as appellee contends, the fact that the petitioner 
was confined in Missouri and had courts there available to him 
was sufficient in this particular instance to justify the court 
below in denying the writ, no other question need be con¬ 
sidered. 

A prisoner of a federal institution located in Missouri is in 
the immediate custody of the warden of that institution, and 
the traditional method of testing the legality of his detention 
is by an application for writ of habeas corpus against such 
warden. The Attorney General of the United States residing 
in the City of Washington exercises only the ultimate control 
or custody. Both the warden and the Attorney General can¬ 
not be made respondents in the same court because a District 
Court has no power to issue a writ effective outside its terri¬ 
torial jurisdiction. As between the two respondents, the war¬ 
den is the more logical person to be required to produce the 
body of the petitioner. The summary nature of the pro¬ 
ceeding itself suggests such a course. The inconvenience and 
expense and the altogether irregular nature of the other course 
condemn it as improper except where it is the only course 
open. The petition in this case presented to the lower court 
the question for the exercise of its discretion, and its action 
ought not to be disturbed. 

ARGUMENT 

Appellant argues that the lower court had jurisdiction to is¬ 
sue a writ of habeas corpus; that having jurisdiction, it should 
not have declined to exercise it without appointing an attorney 
to represent the petitioner; and that the petition itself stated 



5 

facts requiring the issuance of the writ in that it contained al¬ 
legations that the Government had knowingly used perjured 
testimony to convict the petitioner, that a witness used against 
him was a drug addict under the influence of drugs at the time 
she testified, and that the petitioner was denied the right of 
appeal from his conviction. 

The District Court of the United States for the District of 
Columbia could not issue its writ against the warden of an in¬ 
stitution in Missouri (28 U. S. C. 452; ex parte Gouyet, 175 F. 
230, 233), any more than a District Court in Missouri could 
issue its writ against the Attorney General of the United 
States. Jones v. Biddle, 131 F. (2d) 853 (C. C. A. 8th, 1942) 
cert, denied 318 U. S. 784. No one court, therefore, can get 
both the warden of the penitentiary and the Attorney Gen¬ 
eral of the United States before it. Between them, who is 
the more logical? The warden most certainly has custody, and 
the kind of custody contemplated in a habeas corpus proceed¬ 
ing, that is, “The present power to dispose” of the detained 
person. (Learned Hand, District Judge, in United States v. 
Tod, 291 Fed. 665 (1923).) 

In the case of Jones v. Biddle, supra the petitioner was con¬ 
fined in the Medical Center at Springfield, Missouri, after con¬ 
viction of a criminal offense. He applied in the District Court 
of the United States for the Western District of Missouri, where 
the Medical Center is located, for a writ of habeas corpus, nam¬ 
ing Francis Biddle, the Attorney General of the United States, 
as respondent. The lower court denied him relief agjainst 
this respondent, and the Circuit Court of Appeals affirmed its 
action, holding not only that the District Court there had no 
jurisdiction to issue a writ for service in the District of Colum¬ 
bia, but that the custody of the petitioner, as that word is 
contemplated in habeas corpus statutes, is the custody of the 
warden of the penitentiary where the prisoner is confined. 
“While the prisons of the United States and the custody of 
federal prisoners under sentence are generally under the su¬ 
pervision of the Attorney General * * * the actual man¬ 
agement of such prisons and the care of prisoners is dele¬ 
gated to the Bureau of Prisons, 18 U. S. C. A. Section 753 (a). 
It is no doubt true that in a sense all federal prisoners under 



sentence axe in the custody of the Attorney General, but it is 
apparent that his custody of them is supervisory and regular 
tory, and that he does not have actual physical custody of a 
prisoner who is confined in a federal prison or other federal 
institution. * * * 

“The petitioner should have named the warden of the Medi¬ 
cal Center as respondent and should have alleged in the ap¬ 
plication for a writ of habeas corpus that he (petitioner) was 
in the custody of the Warden of that institution. See 28 U. S. 
C. A. Section 454/’ 

The United States District Court for the Western District 
of Missouri has jurisdiction to issue a writ of habeas corpus 
against the warden of the Medical Center located at Spring- 
field. Jones v. Biddle, supra, is but one of many cases illus¬ 
trative of this fact. This jurisdiction is not impaired by the 
fact that the petitioner may have been convicted or sentenced 
in the District Court of the United States for the District of 
Columbia. In the case of Moore v. King, 130 F. (2d) 857 
(C. C. A. 8th, 1942) that same District Court and the Circuit 
Court of Appeals entertained the application of a prisoner 
at the Medical Center who had been convicted and sentenced 
in the Supreme Court of the District of Columbia. The 
warden cannot impede the efforts of prisoners at the institu¬ 
tion to obtain release by habeas corpus (ex parte Hull, 312 
U. S. 546 (1941)), but on the contrary is empowered to ad¬ 
minister oaths to prisoners, for which he may not charge a 
fee (18 U. S. C. 754). 

Having, therefore, available to him a forum in the place of 
his confinement, this appellant is in the same position as was 
the appellant in the case of Beard v. Bennett, 72 App. D. C. 
269,114 F. (2d) 578 (1940). Beard was denied relief because 
he had sought and exhausted his remedies in the place of 
his confinement. It is submitted that this appellant, who., 
according to the record, has not done that, should not have it 
within his choice to compel a court here to order that he be 
conveyed under secure and expensive guard to the distant 
city of Washington for a purpose which could be as well 
served at the place where he is. The Court therefore properly 
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exercised its discretion. That it has discretion, despite the 
'mandatory wording of the Statute, see 18 U. S. C. A. 453, note 
5, and ex parte Quirin, 317 U. S. 1; Salinger v. Loisel, 265 U. S. 
224,231 (1924). 

If this view of the question and of its proper disposition is 
correct, it is unnecessary and therefore undesirable to consider 
the other questions suggested by appellant. If it were neces¬ 
sary for this court to decide that a District Court in the Dis¬ 
trict of Columbia at the instance of a federal prisoner either 
absolutely has or absolutely has not jurisdiction to issue a writ 
against the Attorney General, the appellee would feel no em¬ 
barrassment in contending that the ruling should be that such 
jurisdiction does not exist. However, it is not necessary for 
this court to make such a ruling in ofder to dispose of this 
appeal. Neither is it necessary to consider whether the peti¬ 
tion sets forth facts justifying issuance of the writ, or whether 
the allegations required the lower court to appoint an attorney 
or to take any other further action. 

There is a division of authority on the question of jurisdic¬ 
tion in habeas corpus proceedings. Most of the cases involve 
an interpretation of local statutes. Some of the cases holding 
that the writ can be issued only in the place where the prison¬ 
er is confined are: 

In re: Gable, 118 Pac. (2d), 1035 (1941). 
In re: CataLdo, 36 N. Y. S. (2d), 783. 
Newsom v. Miles, 44 N. E. (2d) 297. 
Zeigler v. San Francisco, 24 Pac. (2d) 899, 134 Cal. App. 88 

(1933). 
Ex rel Gentry v. Westhues, 286 S. W. 396, 315 Mo. 672, 678 

(1926). 
Ex rel Shartel v. Skinker, 25 S. W. (2d) 472, 324 Mo. 955, 

962 (1929). 
Application of Gillard, 179 N. W. 396, 105 Neb. 84 (1920). 
Ex parte Gonshor, 239 Pac. 249,113 Okla. 101 (1925). 
In the case of McGovmn v. Moody, 22 App. D. C. 148 (1903) 

relief by habeas corpus was denied to a prisoner confined in the 
Island of Guam in the immediate custody of officers of the 
United States Navy. This writ was sought against the Secre¬ 
tary of the Navy residing in the District of Columbia because 
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he had final control over the imprisonment of the petitioner. 
Said this court at page 163: 

Jurisdiction to issue the writ on his behalf then de¬ 
pends on the single circumstance that the Secretary of 
the Navy is alleged to have the final control over his 
imprisonment. It is to this broad claim of jurisdiction 
that we deny our assent. 

That the principle of this case has not been overruled here 
is evident from the words of this court in the case of Sanders v. 
Allen, 69 App. D. C. 307,100 F. (2d) 717,1938 at page 309: 

In saying this we do not depart in the slightest degree 
from our decision of McGowan v. Moody, 22 App. D. C. 

, 148. \ such circumstances, even if the courts 
of the DistricSc? Columbia had jurisdiction they should 
not exercise it where the same relief is available by appli¬ 
cation to a district or circuit judge in the locality. * * # 

Later this court, speaking through a justice who had sat in 
Sanders v. Allen, supra, cited that case and McGowan v. Moody, 
supra, in support of the following statement: 

The lawful place of confinement is, therefore, Georgia. 
The courts of the district have no jurisdiction over the 
action of the warden in his conduct with counsel repre¬ 
senting inmates, nor jurisdiction over the custody and 
control of prisoners located there. Laughlin v. Cum¬ 
mings, 70 App. D. C. 192,105 F. (2d) 71 (1939). 

CONCLUSION 

It is respectfully submitted that the lower court did not abuse, 
but on the contrary, properly exercised its discretion in refusing 
to assume jurisdiction on the petition of one seeking a writ of 
habeas corpus against the Attorney General of the United States 
to test the legality of his detention in a federal institution at 
Springfield, Missouri. 

Respectfully submitted. 
Edward M. Curran, 

United States Attorney. 
Charles B. Murray, 

Assistant United States Attorney. 
W. 9. tOVERNVCNT PRINTIH6 OFFICE; 1*44 




